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STATEMENT OF THE | SSUE

The issue is whether the Petitioner, Wellington Regional
Medi cal Center, Inc., neets the criteria for approval of CON
application nunber 9253 to convert 16 substance abuse beds to a
seven-bed or ten-bed Level Il neonatal intensive care unit.

PRELI M NARY STATEMENT

Wel |'i ngton Regi onal Medical Center, Inc. (Wellington or
WRMC) is the applicant for certificate of need (CON) Nunber
9253, for authorization to convert 16 substance abuse beds to a
ten-bed Level Il neonatal intensive care unit (NNCU). The
application included a partial request to convert 16 substance
abuse beds to seven Level Il N CU beds. The Agency for Health
Care Adm nistration (AHCA) denied the CON application in
Decenber 1999. Wellington filed a Petition for Fornma
Adm ni strative Hearing in January 2000.

Al t hough the hearing was scheduled to last from June 21-23,
2000, after a consolidated case was settled, the hearing did not
start until June 22 and was concl uded on June 23, 2000.

At the final hearing, Wellington presented the testinony of
Kevin D Lallo, an expert in hospital adm nistration;

Karen Wbl chuck- Sher, an expert in health planning; and
Thomas Davi dson, an expert in health care planning and health
care financing. By filing their depositions, Wllington al so

presented the testinony of WIlliam Casale, MD., an expert in



obstetrics and gynecol ogy; Steven J. Fern, MD., an expert in
obstetrics and gynecol ogy; Lesly Desroul eaux, M D., an expert in
obstetrics and gynecol ogy; and Dave Onens, R N., an expert of
obstetrical nursing. At the final hearing, Wllington's

Exhi bits nunbered 1A-H 2A-G 3, 4, and 6 were received into
evidence. Wellington's Exhibit 5 for official recognition of SB
591 was received, with reservations, and w thdrawn by Wellington
after the hearing. WRMC' s Notice of Filing Exhibits 8-11 was
filed on July 5, 2000, and the exhibits are received in evidence
W t hout obj ecti ons.

AHCA presented the testinony of Karen Rivera, an expert in
CON review, and Jeffrey N. Gregg, an expert in health planning.
AHCA' s Exhi bits nunbered 1-4 were received into evidence.

In the Pretrial Stipulation, filed on June 19, 2000, the
parties agreed that Florida Adm nistrative Code Rules 59C
1.042(3), (4), (5) - except to the extent that a seven-bed unit
woul d not satisfy the mnimumunit size of ten beds, (7), (8) -
except to the extent that a nedical director and respiratory
t herapi sts are not shown on Schedule 6, (9), (11), and (13) are
not at issue or have been net by the applicant. The parties
al so stipulated that Subsections 408.035(1)(a), (c), (g), (h),
(1) except to the extent that projected utilization is not
achieved; and (j), (1), (m, and (n), Florida Statutes, are not

appl i cabl e or have been satisfied by the applicant.



Rul es 59C-1.042(6) and 59C-1.030(2), Florida Adm nistrative
Code, are at issue. Subsections 408.035(1)(b), (d), (e), (f),
(1) to extent projected utilization can be achieved, (0), and
(2), Florida Statutes, are also at issue in this proceeding.

FI NDI NGS OF FACT

1. The Agency for Health Care Adm ni stration (AHCA)
adm nisters the certificate of need (CON) programfor health
care facilities and services in the state of Florida.

2. Wellington Regional Medical Center, Inc. (Wellington or
WRMC) is a 120-bed conmunity-based hospital, with 104 acute care
and 16 substance beds. |In Septenber 1999, Wellington applied
for CON Nunmber 9253 to convert the 16 substance abuse beds into
a ten-bed Level Il neonatal intensive care unit (N CU).
Currently, Wellington transfers newborns requiring Level 1l care
to St. Mary's Hospital, in Wst Pal mBeach, approxi mtely 45
m nutes away. The St. Mary's transport teamcan arrive as
qui ckly as 20 to 30 m nutes, but has taken up to four hours to
pi ck up the babies.

3. AHCA reviewed and denied Wellington's application,
based on an absence of need in District 9 under criteria
applicable to both normal and not normal circunstances, and the
absence of any denonstrated problens for patients in getting
access to Level Il NICU care. For the January 2002 pl anni ng

hori zon used for applications which were, |ike Wllington's,



filed in Septenber 1999, AHCA published a nunerical need for
zero additional Level Il NICU beds in AHCA District 9. The
met hodol ogy used by AHCA to cal cul ate nuneric need, factoring in
the existing inventory of 70 licensed and 20 approved beds, and
applying the objective for 80 percent district-w de occupancy,
resulted in a nuneric need for a negative 32 beds. In other
words, in District 9, there is a surplus of 32 Level |1 N CU
beds, based on the fornula established in AHCA's rules. The
NI CU Il occupancy rate for 1998 was approxi mately 66 percent in
District 9.

4. In the absence of nunerical need, Wllington applied
for CON approval based on not normal circunstances, and contends
it nmet, on balance, the requirenents of the applicable criteria.

59C-1.042(6) - birth vol une

5. In Rule 59C-1.042(6), Florida Adm nistrative Code, a
not nornal circunstance based on mninumbirth volume is set
forth, in pertinent part, as follows:

Hospital s applying for Level Il neonatal

i ntensi ve care services shall not normally
be approved unless the hospital had a

m ni mum servi ce volune of 1,000 live births
for the nost recent 12-nonth period ending 6
months prior to the beginning date of the
quarter of the publication of the fixed need
pool .



6. For this application cycle, the fixed need pool was
published in July 1999; therefore, cal endar year 1998 is the
time period for determning birth vol une.

7. 1n 1998, there were 909 live births at Wllington. In
1999, live births at Wellington increased to 1,101, and, in the
12 nonths prior to the hearing, to 1,152. AHCA permts
applicants to use the nost recent data in cases invol ving not
normal circunstances. Currently, approximtely 100 live births
a nonth occur at Wellington, which justifies the projection of
1,238 total live births for the year 2000.

8. The current level of live births achieved at
Wel lington, over 1,000, is equaled or exceeded at fewer than 70
of over 200 hospitals in Florida. For the period ending June
30, 1999, 53 of the 70 hospitals al so exceeded 1,200 live
births. O the 53 hospitals with over 1,200 live births
annual ly, 48 had Level Il NICUs. Six hospitals in Florida range
between 1,200 and 1,499 live births a year; five have Level |
NI CU.

59C-1.042(5) - mninmumten-bed unit size

9. AHCA' s CON reviewer testified that she believed that
AHCA had only deviated fromthe ten-bed m ni mumunit once, for
CON Nunber 9243 to North Collier Hospital, a Medicaid
di sproportionate share hospital with over 2,000 live births.

She also testified that, even though the applicant showed the



requi red occupancy level in fewer than ten beds, CON approval
for a ten-bed unit was awarded to Boca Raton Conmunity Hospit al
(Boca Raton), in part, based on its |arge nunber of l|live births.
By contrast, according to the chart on page 19 in AHCA's Exhibit
2, four of the seven Level Il NICU providers in District 9
operated fewer than 10 beds at the tinme Wellington's application
was approved. Apparently, unlike in the case of the Boca Raton
application, AHCA held Wellington to the requirenent of show ng
that it could reach 80 percent occupancy in the beds, although
AHCA' s expert health planner testified that the standard was a
"benchmark, " not an absolute bar to approval.

10. In general, 1.1 Level Il NCU patient days result from
each live birth. The ratio of 1.1 to 1, when applied to
80 percent occupancy in a ten-bed unit, results in a
mat hemati cal necessity for 2,920 patient days a year, or a
project volune of at least 2,654 live births a year. The use of
the 80 percent district-w de occupancy standard for nornal
circunstances as a facility-specific standard for not norma
ci rcunstances is unreasonable and conflicts with the m ni num
vol une requirenment of 1,000 live births in Rule 59C 1.042(6).
AHCA' s application of the 80 percent occupancy requirenent to
Wellington is inappropriate and inconsistent wwth the agency's
prior action. For exanple, in this case, arguably the failure

to meet the normal standard for district occupancy m ght justify



requiring a higher than normal facility standard, but AHCA has
not done so with any apparent consistency. Only four out of 57
Level Il providers in Florida exceed 2,654, the nunber of live
bi rths necessary to achi eve the equival ent of 80 percent
occupancy in a ten-bed NICU, three of those exceed 3,000 live
births a year, and the fourth is in the range between 2,500 to
2,999 live births a year. Applying the 80 percent test with a
1.1to 1 ratio to project Level Il patient days, the six nost
recently approved Level Il N CU applicants fall short, with
proj ected occupancies ranging from 30 to 40 percent.

59C-1.042(8) - quality of care staffing standards

11. Wellington provides obstetrical services inits
Department of Maternal Health, also called the Center for Famly
Begi nnings. Seven dedi cated beds are used for |abor, delivery,
recovery, and postpartumcare in that Departnment, with the
frequent need to use overflow beds. Despite the screening of
nothers prior to delivery to elimnate those whose babies are
likely to need Level Il or higher care, at |east 25 percent of
all expected normal deliveries develop into high risk problens.
Vel lington is al ready equi pped to handl e these unexpected, high
risk babies, as it nust do prior to transferring them
Wel lington al so provides followup care to high risk babies as a
result of their agreement with St. Mary's to all ow "back

transferring"” of stabilized babies.



12. Wellington has a neonatol ogi st-perinatol ogi st on cal
24 hours a day. It has neonatal intensive care nurses with
Level Il and Level 111 experience on staff 24 hours a day.

13. AHCA questioned the adequacy of the staffing proposed
in the CON application because a nedical director and
respiratory therapists are not explicitly listed on Schedul e 6.
The nmedical director will be the sane neonat ol ogi st -
perinatol ogist who is currently on staff and who will continue
to receive professional fees for services, but will not be a
hospi tal enployee. That arrangenent is explained in the notes
to Schedule 6. Simlarly, the category "Qther Ancillary,"

Wel lington explained in the assunptions to Schedule 6, includes
two full-tinme equivalent staff positions for respiratory
t her api st s.

14. Wellington has on staff two perinatol ogists, who are
doctors specializing in high risk maternal -fetal nedical care.
One of them noved to Wellington when another NICU programin the
County was closed. See Findings of Fact 26.

59C-1.030(2) - health care access criteria

15. Rule 59C-1.030(2), Florida Adm nistrative Code,
requi res consideration of criteria related to the need for the
servi ces proposed and the expected accessibility of the services
for residents of the district. The criteria largely overlap

with those in Subsections 408.035(1)(b), (d), and (f), and (2),



Florida Statutes, which are also related to need and access.
See Findings of Fact 20-25 bel ow.

16. In addition to nore general need and access issues,
the rule requires considerations of access for |ow incone,
mnorities, and other nedically underserved patients, including
those receiving Federal financial assistance, Medicare,

Medi cai d, and i ndigent persons. The parties stipulated that
related criteria in Subsection 408.035(1)(n) - evaluating the
applicant's past and proposed Medicaid service - is net or not
at issue, based on Wellington's commtnent to provide 30 percent
Medicaid in the NICU, and historical provision of 32.4 percent
Medicaid in the obstetrics unit. By stipulating that the
criteria are not at issue or are nmet in Subsection 408.035(1)(a)
- need related to district health plan - the parties necessarily
agreed that the local health plan requirenent for a conm tnent
to provide at |east 30 percent Medicaid/Indigent patient days
was net, and so, therefore, is the incone accessibility concern
of the Rule.

17. Wellington addressed the Rule criterion for mnority
access to NICU services. The only Haitian doctor specializing
in obstetrics and gynecol ogy (0B/ GYN) in Pal m Beach County, who
speaks fluent Spanish as well as Creole, delivers 99 percent of

his patients' babies at Wllington. From60 to 80 percent of

10



his patients conme from Lake Wirth, nost of whom are Haitians and
Hi spani cs, including Gual emal ans and Mexi cans.

18. Another OB/ GYN group of four doctors, with privileges
at four different hospitals, delivers 30 to 40 babies a nonth at
Vel |l ington, based on their preference for the care provided at
Wl i ngt on.

19. The only OB/ GYN group in Pal mBeach County, which has
two affiliated perinatol ogists, both of whomare on staff at
Wl li ngton, serves |arge nunbers of patients from Cl ew ston,
Bel | e G ade, Pahokee, and Ckeechobee. These areas are | ow
income, farmng comunities |located, in driving time, from45
mnutes to 1 1/2 hours west of Wellington. Even when predicted
to have high risk births, nothers fromthe | ow i ncone areas who
are told to go to St. Mary's Hospital because it has a Level |
NI CU are approximately 70 percent non-conpliant. St. Mary's is
an additional 45-mnute drive east of Wellington.

408. 035(1)(b) - availability, quality of care, efficiency,
appropri ateness, accessibility, extent of utilization, and
adequacy of |like and existing facilities and servi ces;

(d) - availability and adequacy of alternatives, such as
out patient or hone care; (e) - econom cs of joint, cooperative,

or shared resources; (f) - need for services not reasonably and

econom cal |y accessi ble in adjoining areas; and

408. 035(2)(a), (b) and (c) - less costly, nore efficient
or nore appropriate alternatives, such as existing inpatient
facilities, sharing arrangenents; and (d) - serious problens

for patients to obtain care w thout proposed service.

11



20. In addition to the absence of nuneric need under
normal circunstances, and the absence of the requisite birth
vol une which results fromthe inposition of the district
occupancy standard to the hospital, AHCA al so determ ned that
Vel lington failed to show any problens with patient access to
i ke and existing facilities.

21. Currently, there are 70 licensed and 20 approved Level
Il NICU beds in District 9. Overall, the occupancy rate for the
District is approximately 66 percent. |In addition, existing
Level Il NICU providers are |located within two hours driving
time for all residents of the district, as required for N CU
which is classified as a tertiary service.

22. Seven hospitals in District 9 provided Level |1 N CU
care in 1998 to 1999. These included Lawnwood Regi onal Medi cal
Center (Lawnwood) in St. Lucie County, Martin Menorial Medical
Center (Martin Menorial) in Martin County, and Pal m Beach
Gardens Medical Center (Pal m Beach Gardens) in Pal m Beach
County, West Boca Raton Hospital (Wst Boca), St. Mary's
Hospital (St. Mary's), Good Sanmaritan Hospital (Good Samaritan),
and Bet hesda Menorial Hospital (Bethesda). |In addition to the
I i censed beds, 20 approved beds had been allocated as foll ows:
four for Good Samaritan, ten for Boca Raton Community Hospital,

and si x for West Boca.
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23. Al of the existing Level Il providers are located in
eastern Pal m Beach County along the Interstate 95 corridor. The
popul ati on of Pal m Beach County is mgrating west.

24. The Wellington community is experiencing significant
growh. One indication is approval for the opening of five new
schools in Wllington, three elenentary, one mddle, and a high
school approximately 3 mles fromthe hospital. The nunber of
new residential housing starts in Wellington has increased from
4,332 in 1990 to 6,012 in 1999. The housing starts in
Wellington's primary service area represent over 48 percent of
the total for Pal mBeach County. Approxinately 35,000 of the
80, 000 wonen in Pal m Beach County aged 35 to 44, who are nore
likely to have high risk pregnancies, live in the Wllington
service area.

25. Births at the three obstetrics providers in western
Pal m Beach County have increased from1,441 in 1995 to 2,580 in
1999, including an approxi mately 200 percent increase at
Wellington, from345 in 1995 to 1,057 in 1999 (for the 12 nonths
endi ng i n August).

26. Prior to Cctober 1, 1999, the two closest hospitals to
VWllington with Level 11 N CU services were Good Samaritan, with
seven exi sting and four approved beds, and St. Mary's, with 22
beds. After Good Samaritan closed its obstetrics and N CU

services, the two closest Level Il N CU providers to Wl lington

13



are St. Mary's and West Boca, with nine |icensed and six
approved beds. For the 12-nonth period fromJuly 1998 to June
1999, there were 3,832 NNCU Il patient days, or 149.98 percent
occupancy in the seven operational beds at Good Samaritan; 5,743
patient days, or 71.52 percent in 22 beds at St. Mary's; and
3,210 patient days or 97.72 percent in the nine |licensed beds at
West Boca. Wth the closing of Good Samaritan, patients who
were using its seven beds were assuned nostly likely to go to
St. Mary's, which is owned by the sane parent conpany. AHCA
cal cul ated a bl ended occupancy rate of 84.05 percent for St.
Mary's with the addition of nine Good Samaritan beds (seven
operational and two of four approved) to its existing 22 beds.
27. Despite the high occupancy in the nearest facilities,
the others in the District were relatively low for the sanme
period of tinme: 39.15 percent in ten Level Il N CU beds at
Lawnwood, 8.38 percent in five beds at Martin Menorial, 19.23
percent in five beds at Pal m Beach Gardens, and 50.46 percent in
12 beds at Bet hesda.

(i) - imediate or long-termfinancial feasibility,
as related to utilization

28. AHCA rejected Wellington's projection of the vol une of
babies it would receive as Level Il transfers from d ades
CGeneral Hospital and Pal ns West Hospital. For the year ending

August 1999, there were 737 live births at d ades General and

14



786 at Palnms West. Fromthat, Wellington projected 797 births
at d ades Ceneral and 850 at Pal ns West in 2002. Fromthat,
Wl | i ngton expects to receive 231 transfers from d ades Ceneral
and 197 from Pal ns West. The projections are based on
historical birth to patient day ratios for the County,
reasonabl e projections of volunme, and reasonabl e narket share
assunpti ons.

29. AHCA accepted Wellington's projections of its internal
birth volunme, which was 1,714 live births by January 31, 2000,
resulting in a range between 1,192 and 1,834 Level Il days.
Based on the reasonabl eness of the expected transfers and the
undi sput ed reasonabl eness of internal birth projections,

Wel lington denonstrated that it will achieve 73.5 percent
occupancy in a ten-bed unit, or 75.2 percent in a seven-bed
unit, by January 2003.

30. As a result of reasonable utilization projections, as
otherw se stipulated by the parties, the project is financially
f easi bl e.

Factual Summary

31. In general, Wellington denonstrated that the nunber of
live births at Wellington, the closing of the nearest Level |
provi der, occupancy |evels at nearby providers, the distances to
ot her existing providers, particularly fromvarious western

areas of its service area, and the denographic and growth
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patterns within the County are not normal circunstances for the
approval of its proposal.

32. On balance, Wellington neets the criteria for approval
for approval of CON Nunmber 9253, to convert 16 substance abuse
beds to a ten-bed Level Il N CU

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. Sections 120.569, 120.57(1), and 120.60(5),

Fl orida Stat utes.

34. CON applicants have the burden of proving that their

applications neet the statutory and rule criteria for approval.

Boca Raton Artificial Kidney v. Departnent of Health and

Rehabilitative Services, 475 So. 2d 260 (Fla. 1st DCA 1985).

The award of a CON nmust be based upon a bal anced consi deration

of the criteria. Departnent of Health and Rehabilitative

Services v. Johnson Hone Health Care, Inc., 447 So. 2d 361 (Fl a.

1st DCA 1984); Bal samv. Departnment of Health and Rehabilitative

Services, 486 So. 2d 1341 (Fla. 1st DCA 1988).

35. Due to the absence of nuneric need under Rule 59C
1.042, Florida Adm nistrative Code, Wllington nust denonstrate
"not normal circunstances" for the approval of its CON

appl i cation.
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36. Wellington denonstrated not normal circunstances, as

fol | ows:
(a) The closing of the nearest Level 11
NI CU whi ch was experiencing 149 percent
occupancy;
(b) the distance to the closest remaining
provider, St. Mary's, particularly from
western portions of the service area and its
expect ed bl ended occupancy rate of over 80
percent occupancy;
(c) the poverty levels and rate of non-
conpliance for patients referred to St
Mary's fromthe western area conmuniti es;
(d) the substantial growth in popul ation,
t he denographics, and the increase in births
in western Pal m Beach County hospitals,
especially at Wellington; and
(e) the novenent of specialists in
obstetrics, neonatol ogy and peri nat ol ogy
into the Wellington service area as result
of the closing of Good Samaritan's program
and the mgration of the popul ation.

37. In addition to establishing not normal circunstances,
Wellington net the criteria for quality of care by proposing
appropriate adequate staffing, as required by Rule 59C 1.042(8),
Florida Adm ni strative Code.

38. Existing providers which are geographically accessible
fromthe comunity around Wellington are over-utilized. They
are geographically inaccessible to the nedically indigent and

traditionally underserved, low inconme, mnorities in the western

areas of the Wellington service area. Section 408.035(1)(b) and
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408.035(2)(a), (b), and (d), Florida Statutes; and Rul e 59C
1.030(2), Florida Adm nistrative Code.

39. There is no evidence that alternatives to inpatient
Level Il NICU care are available. Section 408.035(1)(d),

Fl ori da Stat utes.

40. There is no evidence of possible inprovenents in
service, fromany avail abl e operation or nodernization of joint
or shared health care resources. AHCA alluded to St. Mary's and
Good Samaritan as a consolidated alternative, but their high
bl ended occupancy rate does not indicate nmuch avail abl e
capacity. Section 408.035(1)(e) and (2)(c), Florida Statutes.

41. There is no evidence of any special equi pnrent or
services that are econom cally accessible in adjoining districts
that neet the Level Il N CU services proposed. Section
408. 035(1)(f), Florida Statutes.

42. Wellington's proposal is financially feasible, based
on the reasonabl eness of its projected utilization in a ten-bed
unit. Subsection 408.035(1)(i), Florida Statutes; and Rule 59C
1.042(5), Florida Adm nistrative Code. The evidence did not
indicate that the project enhances the continuumof care in a
multilevel health care system Subsection 408.035(1)(0),
Florida Statutes. Having denonstrated not normal circunstances,
by either stipulation or based on the evidence, Wllington net

all of the criteria for issuance of the CON for a ten-bed Level
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Il NI CU, except for not enhancing care within nultilevel health
care system Therefore, on bal ance, Wellington denonstrated
entitlement to CON Nunber 9253.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Agency for Health Care Adm nistration
enter a final order issuing Certificate of Need Nunber 9253 to
Wel I'i ngton Regi onal Medical Center, Inc., to convert 16
subst ance abuse beds to 10 Level |l neonatal intensive care
beds.

DONE AND ENTERED this 25th day of August, 2000, in

Tal | ahassee, Leon County, Florida.

ELEANOR M HUNTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 25th day of August, 2000.
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COPI ES FURNI SHED

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building 3, Suite 3431

Tal | ahassee, Florida 32308-5403

Julie @Gl lagher, General Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building 3, Suite 3431

Tal | ahassee, Florida 32308-5403

Mark S. Thomas, Esquire

Ri chard A Patterson, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building 3, Suite 3431

Tal | ahassee, Florida 32308-5403

Robert D. Newell, Jr., Esquire
Newel |, Terry & Rigsby, P.A

817 North Gadsden Street

Tal | ahassee, Florida 32303-6313

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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